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OBJECTIVES

ÅOVERVIEW OF MITIGATION BANKING

ÅCURRENT ISSUES AFFECTING THE INDUSTRY

ÅFEDERAL MITIGATION BANKING DATA

ÅFLORIDA MITIGATION BANKING

ÅFLORIDA 404 ASSUMPTION

ÅMITIGATION BANK PERMITTING

ÅFLORIDA TRENDS & HISTORICAL DATA

Å MITIGATION BANKING CHALLENGES

Å PROPOSED LEGISLATION RELATED TO MITIGATION 

BANKING

Å FUTURE OF MITIGATION BANKSTomlinson Run Mitigation Bank

Hancock County, WV



FEDERAL REGULATIONS

1983-FWS 
Guidance prompted 

first mitigation 
banks established 
by DOTs and other 

State agencies

1995-Final Federal 
Guidance Issued on 
the Establishment, 
Use, and Operation 
of Mitigation Banks

WETLAND 
MITIGATION 

BANKS: 

Section 404 of the 
Clean Water Act



ISSUES CURRENTLY 
AFFECTING THE MITIGATION 

BANKING INDUSTRY 

ÅWATERS OF THE UNITED STATES

FEDERALLY JURISDICTIONAL WATERS 

DEFINED

ÅREGULATORY POLICIES/LAWS: 

FEDERAL, STATE, LOCAL

Scarborough Mitigation Bank

Wayne County, NC



WOTUS

üPre-2015 Waters of the United States framework based on CWA, EPA & USACE guidance 

documents, final regulations, and Supreme Court decisions ( Rapanos)

üJuly 2015-Clean Water Rule increased jurisdiction

üOctober 2019 -Repeal of the Clean Water Rule. Rollback to pre -2015 definition

üJune 2020-Navigable Waters Protection Rule (NWPR) -Federal definition of WOTUS restored 

to 1986 terms (Scalia). Jurisdiction decreased

üSeptember 2021-Pascua Yaqui Tribe vs EPA-NWPR vacated and remanded; Pre -2015 WOTUS 

definition implemented

üMarch 2023-USACE & EPA finalize redefinition of WOTUS codifies Pre -2015 regulations

üApril 2023 -North Dakota District Court issued an order preliminarily enjoined it in 28 states

üMay 2023-Sackett Decision 

üAugust 2023-EPA finalizes post-Sackett WOTUS Rule; jurisdiction decreased



OTHER REGULATORY 
POLICY CHANGES

Å2008 Compensatory Mitigation Rule

ÅState Isolated Wetland Permitting

ÅCounty Wetland Ordinances

Boarshead Ranch Mitigation Bank

Pasco County, FL



MITIGATION BANKING -WHERE IT STARTED

1980õs 1990õs



MITIGATION BANKS 
TODAY

Å2,500+ Approved 404 Wetland and 

Stream Mitigation Bank Sites

Å~500 Pending Banks

Å731,000+ Conserved Acres

Å10% Approved Banks are Single -Client 

Banks



HISTORICAL 404 MITIGATION BANK 
APPROVALS 

1995 Federal 

Banking 

Guidelines

2008 

Mitigation 

Rule



MITIGATION 
BANKING IN 
FLORIDA

Bullfrog Bay Mitigation Bank

Osceola County, FL



FLORIDA STATE REGULATIONS

Section 373 of the 
Environmental Re -

organization Act of 1993

Mitigation Banking 
Program Established

Chapter 62 -342 (Wetland 
Mitigation Banking Rule) 

established in 1994 
amended in 1996

Implemented by FDEP & 
Water Management 

Districts



FLORIDA MITIGATION BASINS



FLORIDA MITIGATION BASINS



FLORIDA 
MITIGATION 

BASINS



PERMITTING PROCESS

ÅFederal law requires no net loss of wetlands in the United States

ÅMitigation Banking is a market -based solution to this challenge

ÅState and federal permits required, with oversight from IRT

ÅMulti -year endeavor until permits are issued and work can begin

ÅSeveral rounds of vegetative and hydrologic data collection 

ÅAfter final success criteria achieved, bank must be maintained in 

perpetuity



FLORIDAõS STATE OF 
ASSUMPTION

ÅProgram authorized by EPA on December 22, 2020

ÅReasoning: 85% overlap of ERP and 404 Permits

ÅGoal:  streamline permitting to reduce time and costs 

to applicant

Å591 404 permits transferred to FDEP Dec 2020

ÅUSACE maintains jurisdiction over mitigation banks 

and ILF permits, Rivers and Harbor Act permits, 

traditional navigable waters

St. Marks Mitigation Bank

Wakulla County, FL



MITIGATION 
REQUIREMENTS

ÅNo State mitigation hierarchy

ÅFDEP implements the federal 

mitigation hierarchy (preference 

given to purchase of bank credits)

ÅMost permits requiring 

mitigation purchase state and/or 

federal mitigation bank credits

Old Florida Mitigation Bank

Citrus County, FL



FLORIDA 
STATE 

MITIGATION 
BANK STATS

Å131 Approved Banks

Å227,496 Acres



MITIGATION 
BANK 
SERVICE 
AREA 
COVERAGE


