
2022 FACT Risk Management Conference
October 7, 2022 HELP US, 

HELP YOU: 
Strategies for Defending 
Personal Injury Claims



Int rod uc t ions

Court ne y M. J ohns on, Es q . 
c johnson@marksgray.c om

(9 0 4)80 7- 216 4
Assoc iate , Marks  Gray, P.A. 

J u lia nna  R. Fa va le , Es q . 
jfavale @marksgray.c om

(9 0 4)80 7- 2129
Assoc iate , Marks  Gray, P.A. 

mailto:cjohnson@marksgray.com
mailto:jfavale@marksgray.com


What  are  we  d isc uss ing 
tod ay?

Why we  are  he re .0 1

How c an you he lp  us .0 2

How c an we  he lp  you.0 3
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Why We  Are  He re

• Motor vehic le acc id ent fatality, d ram

shop suit agains t b ar owner

• Plaintiff Verdict: $95,000,000

The  la nd s c a p e  of p e rs ona l in jury la ws uit s  is  c ha nging a nd  we  a re  s e e ing inc re a s e d  ve rd ic t s  for p la in t iffs . 

RECENT NUCLEAR VERDICTS

Cria le s  v. The  Ge orge t own Pa rt ne rs h ip , LLC Rod ge rs  v. Cit y of Ga ine s ville  d / b / a  
Ga ine s ville  Re giona l Ut ilit ie s

• Individual operating GRU vehicle in

course and scope of his

employment struck and killed

decedent.

• Plaintiff Verdict: $120,000,000.00



Why We  Are  He re

• Motor vehic le acc id ent fatality

• Plaintiff Verdict: $1,000,000,000

The  la nd s c a p e  of p e rs ona l in jury la ws uit s  is  c ha nging a nd  we  a re  s e e ing inc re a s e d  ve rd ic t s  for p la in t iffs . 

RECENT NUCLEAR VERDICTS

Dzion  v. AJ D Bus ine s s  Se rvic e s , Inc . a nd  
Ka hka s ha n Ca rrie r, Inc .



Why We  Are  He re

• County failed to maintain a Met rorail

Stat ion caus ing p ed es t rian to s lip and fall

on s tairs . Plaint iff sus tained injurie s .

• Plaintiff Verdict: $238,244

The  la nd s c a p e  of p e rs ona l in jury la ws uit s  is  c ha nging a nd  we  a re  s e e ing inc re a s e d  ve rd ic t s  for p la in t iffs . 

SLIP & FALL 

Es p os it o  v. Mia m i- Da d e  Count y Thom a s  v. Cic i’s  Pizza  50 9

• Plaint iff s lipp ed in pud d le of greasy wate r

in p arking lot . Plaint iff sus tained injurie s .

• Plaintiff Verdict: $5,291,552.28



Why We  Are  He re

The  la nd s c a p e  of p e rs ona l in jury la ws uit s  is  c ha nging a nd  we  a re  s e e ing inc re a s e d  ve rd ic t s  for p la in t iffs . 

• Plaint iff s tepp ed into op en manhole

and sus tained injurie s .

• Plaintiff Verdict: $2,456,436.71

OTHER PREMISES LIABILITY

Sha w v. Ora nge  Count y Whit m ore  v. Hills b orough Count y

• Plaint iff t rip p ed  and  fe ll as  a  re sult  of 

d egrad ed  asp halt  around  a  wate r line  cap

• Plaintiff Verdict: $2,212,883.50



Why We  Are  He re

The  la nd s c a p e  of p e rs ona l in jury la ws uit s  is  c ha nging a nd  we  a re  s e e ing inc re a s e d  ve rd ic t s  for p la in t iffs . 

OTHER PREMISES LIABILITY

Gold  v. St a rb uc ks

• Plaint iff s t ruck b y car exit ing store ’s d rive

through.

• Plaintiff Verdict: $8,970,000.00

Ha uge n v. Cit y of Ga ine s ville

• Plaint iff rid ing motorized scoote r fe ll on City

s id ewalk; s id ewalk alleged d ange rous cond it ion

• Plaintiff Verdict: $765,459.18



Why We  Are  He re

• Individual operating County owned

vehicle in course and scope of his

employment struck and killed

decedent.

• Plaintiff Verdict: $5,032,804.30

The  la nd s c a p e  of p e rs ona l in jury la ws uit s  is  c ha nging a nd  we  a re  s e e ing nuc le a r ve rd ic t s  for p la in t iffs . 

VEHICULAR ACCIDENTS

Bogle  v. Ora nge  Count y Long v. The  Tra ve le rs  Hom e  a nd  Ma rine  
Ins ura nc e  Com p a ny

• Motor vehicle accident, Uninsured

Motorist Claim against Plaintiff’s

auto insurer

• Plaintiff Verdict: $16,433,352.80



Why We  Are  He re

The  la nd s c a p e  of p e rs ona l in jury la ws uit s  is  c ha nging a nd  we  a re  s e e ing nuc le a r ve rd ic t s  for p la in t iffs . 

VEHICULAR ACCIDENTS
Thom a s  v. La ke  Count y Boa rd  of Count y 

Com m is s ione rs
• Individual operating Lake County

BCC vehicle in the course and

scope of his employment collided

with Plaintiff’s vehicle

• Plaintiff Verdict: $2,486,717.76

Ts a o v. Ge ic o

• Automobile accident, UM

• Plaintiff Verdict: $14,430,084.04



How Can You He lp  Us

• Perform p re - hire  and  annual DL 

checks

• Involve  emp loyees  and  d rive rs  in 

safe ty t ra ining 

• Provid e  t ra ining for how to 

d ocument  acc id ents  and  injurie s  

p rop e rly

• Minimize  d riving for emp loyees  

or minimize  the  numb er of 

emp loyees  d riving

HIRING/ TRAINING

• Make  a  full and  t ime ly record  of 

acc id ents  and  injurie s , inc lud ing witness  

informat ion

• Keep  accurate  maintenance  record s

• Keep  up d ated  emp loyment  record s  

• Keep  in mind  the  way you record  

informat ion is  how it  will b e  read  to the  

jury

• Photograp h p re - injury areas  and  p os t -

injury areas

DOCUMENTING

• Ensure  that  the  area where  an 

acc id ent  occurred  is  ac tually 

OWNED b y your ent ity 

• Avoid  Sp oilat ion b ut  correc t  

d e fec t s  afte r confirming ownership  

• Follow up  with witnesses  who were  

record ed  to b e  at  the  scene  of an 

acc id ent  or injury

FOLLOWING- UP



Help  with: Time ly Doc umentat ion

To p rovid e p rompt and comp le te rep ort ing, conduct the invest igat ion of the acc id ent or injury
scene as soon as reasonab ly safe to d o so

0 1

Create a s tand ard ized rep ort ing form for pub lic emp loyees to comp le te and turn in to a cent ral
sup e rvisor (recommended to a risk management d ep artment /d irec tor) within a ce rtain t ime of an
acc id ent or injury

0 2

Make sure that the ab ovement ioned rep ort s are comp le ted and reviewed for comp le teness and
any d e fic ienc ie s or q ues t ions are ad d ressed earlie r rathe r than late r

0 3

0 4 Consid e r p rovid ing emp loyees who op e rate motor vehic le s with a camera which would remain in
the vehic le , and /or revise any p olic ie s to inc lud e that an emp loyee takes photographs of the
scene and vehic le s involved following a motor vehic le acc id ent , if safe to d o so



Help  with: Maintaining the  Rec ord s

Make sure all m a in t e na nc e re c ord s for areas owned , cont rolled and p ossessed b y your City,
County and /or Munic ipality are rout ine ly maintained and that such maintenance is record ed in a
cent ral locat ion in the event that it need s to b e reviewed .

0 1

NOTE: This only app lie s to p rop e rt ie s that the City, County, and /or Munic ip ality owns , cont rols or
p ossesses . You are not exp ec ted to maintain p rop e rty owned b y the pub lic ent ity but leased to
othe r p rivate p art ie s .

0 2

Keep accurate and updated e m p loym e nt re c ord s . This is imp ortant because if an emp loyee was
involved in re sp ond ing to or witnessing an inc ident or making a rep air, they may b e a witness late r
on in the case .

0 3

NOTE: This inc lud es upd at ing the emp loyment record s with the ir new contac t informat ion and
new p lace of emp loyment (if given) afte r they are no longe r emp loyed b y the p ub lic ent ity.

0 4



Help  with: Prop e r Doc umentat ion

It is imp ortant to ob tain a writ t en s tatement from ALL witnesses p resent at the scene0 1

Ask each witness , in s e p a ra t e in t e rvie ws , to te ll you the ir own account of what hap p ened0 2

Rep eat the ir ve rs ion of the fac t s b ack to them and give them the op p ortunity to make any
correc t ions or ad d it ions

0 3

Document that the fac t s record ed were rep eated b ack to the witness / injured p arty and he/she
was p rovid ed an op p ortunity to supp lement /ed it the fac t s p rovid ed ; if ap p licab le , record that “no
ad d it ional fac t s or ed it s were p rovid ed /mad e at that t ime”

0 4

Make sure to maintain a lis t of all witnesses/ injured p art ie s / re sp ond ing emp loyees and the ir
contac t informat ion, if p oss ib le

0 5



Help  with: Prop e r Doc umentat ion

Rememb er that you are record ing t ha t ind ivid ua l’s ve rs ion of t he fa c t s . This may not b e fac t in
and of it se lf. Keep in mind that how you record an inc id ent may b e read to a jury late r on

0 6

With that in mind , if an ind ividual te lls you they saw something record it as “Ind ividual says…” or if
they say that someone e lse said some thing you may record it as “Ind ividual says they heard
someone e lse say…”

0 7

This same method should b e app lied to an injured p arty’s te s t imony ab out the ir injurie s . Ins tead
of saying “Ind ivid ual is in immense p ain” record “Ind ivid ua l s t a t e s she is in immense p ain.”

0 8

This also app lie s to causat ion. If an injured p arty te lls you they were walking and t ripp ed and they
think it was ove r a c rack in the s id ewalk, record “Ind ividual t hinks she t ripp ed ove r a c rack in the
s id ewalk” rathe r than “Ind ivid ual t rip p ed ove r a c rack in the s id ewalk.”

0 9



Help  with: Photograp hic Doc umentat ion

Make sure that someone is d es ignated to photograp h the scene p re - injury areas and p ost - injury
areas

0 1

It is recommend ed that you have a d es ignated emp loyee for this task rathe r than re lying on
rand om emp loyees who happ en to b e at the scene ; this makes it eas ie r to locate a ll p e rt inent
evid ence if a suit is filed

0 2

If othe rs are p resent and taking photos of the scene / injurie s , the re should b e a log of names ,
contac t informat ion and the d evice they used to take the p hotos

0 3

This he lp s us id ent ify all p oss ib le evid ence that could b e used in our case or could p otent ia lly b e
used agains t us late r on b y othe r p art ie s

0 4



Help  with: Following Up With Witnesse s

It is imp ortant to follow- up with those who were lis ted as witnesses for an inc id ent that you
p otent ia lly were unab le to ge t a full account from

0 1

This inc lud es reaching out and d ocument ing the ir s ta tements accurate ly and p rop e rly as
d iscussed b e fore

0 2

These statements should b e maintained and stored with the othe r evid ence and fac t - gathe ring
that was comp le ted for this inc id ent

0 3

Rout ine follow up is recommend ed if the inc id ent occurred seve ral months/years p rior with no
movement in any filing

0 4



How Can We  He lp  You

• What  is  an “Op en and  Ob vious  

Cond it ion” and  how to mit igate  

hid d en d e fec t s

• When to p e rform remed ial 

measures?

• What  you need  to know ab out  

auto- negligence  cases

• What  is  “Outs id e  the  Course  and  

Scop e” of a  p ub lic  emp loyee ’s  

emp loyment

UNDERSTAND THE LAW

• It is imp ortant to know what to

say and even what not to say to

injured p art ie s or p laint iff

at torneys , we can he lp !

• This ap p lie s to pub lic emp loyees

who resp ond to the scene

• Training should b e p rovid ed as

such

KNOW WHAT TO SAY



Und e rs tand : What  is  
an Op e n & Ob vious  Cond it ion?

An op en and obvious cond it ion, for whic h t he re is no d ut y t o wa rn , are those that should b e
ob vious b y the ord inary use of one ’s senses ; whe the r a d ange r is op en and ob vious is d e te rmined
from an ob jec t ive , not sub jec t ive p oint of view. Taylor v. Royal Caribbean Cruise s , Ltd ., 437 F.Supp .
3d 1255 (S.D. Fla. 20 20 ). The re is s t ill a d ut y t o m a ke s a fe a p remises . Mille r v. Slabaugh, 90 9 So.
2d 588 (Fla. 2d DCA 20 0 5).

0 1

Und er Florid a law, an invitee is ob ligated to exe rc ise a “reasonab le d egree of care to ob se rve op en
and ob vious cond it ions.” Matson v. Tip Top Groce ry Co., 9 So. 2d 36 6 (Fla. 19 42).

0 2

Courts have ap p lied this d oc t rine to a myriad of s ituat ions find ing that , und e r the p art icular fac t s
and c ircumstances of each case , the cond it ions which caused the injury were “s imp ly so op en
and ob vious , so common and so ord inarily innocuous , that they can b e he ld as a mat te r of law to
not c ons t it u t e a hid d e n d a nge rous c ond it ion .” City of Melbourne v. Dunn, 841 So. 2d 50 4 (Fla.
5 th DCA 20 0 3)

0 3



Und e rs tand : What  is  
an Op e n & Ob vious  Cond it ion?

Generally, court s have he ld that und e r most normal c ircumstances, such cond it ions such as
ord inary sid ewalk curb s, uneven floor leve ls in pub lic p laces and in homes , and uneven p arking lot
surfaces d o not cons t itute , as a mat te r of law, latent or concealed d ange rs which would require an
owner or occup ie r to comp ly with the gene ral duty owed to invitee s . They will “cons id e r all fac t s
and c ircumstances surround ing the acc id ent and the alleged d ange rous cond it ion.” Krol v. City of
Orlando, 778 So. 2d 49 0 (Fla. 5 th DCA 20 0 1) .

0 4

For examp le , la nd s c a p ing fe a t ure s a re us ua lly op e n a nd ob vious and t he re fore ge ne ra lly d o
not c ons t it u t e a d a nge rous c ond it ion a s a m a t t e r of la w. Wolf v. Sam's Eas t , Inc ., 132 So. 3d 30 5
(Fla. 4 th DCA 20 14) (“As to the instant case , we find that t ree roots in the landscap ing areas were
‘so ob vious and not inhe rent ly d ange rous’ as to cons t itute a non- d ange rous cond it ion as a mat te r
of law.

0 5

As in Taylor v. Unive rsal City Prope rty Mgmt., 779 So. 2d 621, 622 (Fla . 5 th DCA 20 0 1), anyone who
walks into a p lante r containing shrubb e ry and /or flowers with a large tree in the midd le is he ld to
know that this a hazard to walking; the p rec ise nature of the hazard need not b e ob se rvab le .

0 6



Und e rs tand : What  is  
an Op e n & Ob vious  Cond it ion?

Similarly, to the p ed est rian who walked in the p lante r in Taylor, a 21x7x1 foot p lante r was a
“glaringly op en and ob vious obs tac le” for anyone walking out of the park and the p laint iff in Dunn
“knew or should have known” that she mounted and walked on a foot - high p lante r built of t imb ers
and filled with mulch and p lant ings .” The hazard was conc lud ed to b e known and the p laint iff had
amp le not ice of the op en and ob vious hazard .

0 7



Und e rs tand : What  is  
an Op e n & Ob vious  Cond it ion?

A six- inch s id ewalk curb located at a mall is not a concealed or latent d ange r. Aventura Mall
Venture v. Olson, 56 1So. 2d 319 (Fla. 3d DCA 19 9 0 ).

0 8

A build ing owner d id not have a d uty to warn an air cond it ioning repair p e rson that the re were
cons t ruc t ion items on the second floor where the air cond it ioning unit was located , where the
d ark light ing cond it ions were ob vious ; it was the rep air p e rson's re sp ons ib ility to p rovid e the
light ing necessary for the work, the build ing appeared to b e und e r const ruc t ion, and the p ieces of
p ip e on which the rep air p e rson s lip p ed were the re to b e seen up on any reasonab le insp ec t ion of
the work area. Robe rts v. Dac ra Des ign Assoc iate s , Ltd ., 76 6 So. 2d 1184 (Fla. 3d DCA 20 0 0 ).

0 9

Emp ty p alle t outs id e store exit was op en and ob vious cond it ion and cus tomer who fe ll ove r it
could not p revail. Brookie v. Winn- Dixie Store s , Inc . 213 So. 3d 1129 (Fla. 1s t DCA 20 17).

10



Und e rs tand : What  is  NOT an 
Op e n & Ob vious  Cond it ion?

For examp le , in Krol v. City of Orlando, the court he ld that an op e n t hroa t s t orm wa t e r d ra in
located ad jacent to a s id ewalk that is d iffic u lt t o s e e b y p e d e s t ria ns s tepp ing off the s id ewalk is
not op en and ob vious as a mat te r of law. 778 So. 2d 49 0 (Fla. 5 th DCA 20 0 1).

0 2

A p othole is not a natural cond it ion, nor d oes it c reate a reasonab le risk of harm, the p othole ’s
ob vious nature d oes not make it , as a mat te r of law, a reasonab ly safe cond it ion for p remises
liab ility p urp oses . Burton v. MDC PGA Plaza Corp ., 78 So. 3d 732 (Fla. 4 th DCA 20 12).

0 3

Whethe r a cond it ion is latent (hidd en or concealed ), so as to req uire an owner or occup ant aware
of the d ange r to warn an invitee , d ep end s on whe the r a reasonab le and p rud ent invitee , exe rc is ing
due care , would ob se rve the d ange r; a d ange r is la tent , or hidd en, if it c a nnot b e d is c ove re d b y
c a s ua l ob s e rva t ion of t he p re m is e s . Houk v. Monsanto Co., 6 0 9 So. 2d 757 (Fla. 1st DCA 1992).
What cons t itute s a latent cond it ion will vary d ep end ing on the s ite in q ues t ion.

Examples inc lude : hidden ut ility se rvices such as p ower and d rainage lines , mine
shaft s , soil contaminat ion, e tc .

0 1

A slipp e ry algae cond it ion on a b oat launching ramp was not , as a mat te r of law, so op en and
ob vious as to comp le te ly re lieve the d efend ant from liab ility. Me tropolitan Dade County v.
Ye lvington, 39 2 So. 2d 9 11(Fla. 3d DCA 19 80 ).

0 4



When to Remed y: Hid d en De fec ts

In some cases , re sp ons ib ility for maintenance and mit igat ion of d ange rous cond it ions is p rovided
in the lease or rental agreement or a cont rac t for se rvice . It is imp ortant to check the language of
such d ocuments b e fore engaging in any mit igat ion or rep airs of a cond it ion.

0 2

If the pub lic ent ity d oes own, p ossess , control the p rop e rty at issue and no agreement for
maintenance exis ts othe rwise , t ime ly mit igat ion of the d efec t or d ange rous cond it ion should b e
mad e .

0 3

Who is re sp onsib le for mit igat ing hidd en or latent d efec t s /cond it ions d ep end s on who owns ,
p ossesses and cont rols the p rop e rty at issue .

0 1



What  to Know Ab out : Auto Negligence

Drive rs have a duty to d rive re spons ib ly to ke e p othe rs on the road safe .0 2

Mult ip le part ie s c an be at fault – c omparat ive ne glige nc e0 3

Ensure your d rive rs are p rope rly qualifie d , c re de nt iale d , and t raine d0 1

De fe nd ing auto c ase s c an be e xpe ns ive0 4



What  is : Outs id e  the  
Course  & Scop e  of Emp loyment

The state or it s agenc ie s and subd ivis ions may b e he ld liab le und e r the d oct rine of re spondeat
supe rior for the wrongful ac t s of it s emp loyees pursuant to the waive r of sove re ign immunity
s tatute only if the emp loyee was ac t ing within the course and scop e of his /he r emp loyment . Fla .
Stat . § 76 8.28 (1).

0 2

An emp loyee who d eviate s from his or he r emp loyment to engage in a p e rsonal e rrand is NOT
within the scop e of emp loyment if an acc id ent occurs b e fore the emp loyee re turns to the course
he or she was pursuing in the inte re st of the emp loye r. Ford v. Florida Dep t. of Transp ., 855 So. 2d
26 4 (Fla. 4 th DCA 20 0 3).

0 3

The General Rule : “an emp loye r cannot b e he ld liab le for the tort ious or c riminal ac t s of an
emp loyee , unle ss they were commit ted during the course of the emp loyment and to further a
purp ose of inte re s t , however excess ive or misguid ed , of the emp loye r.” Nazare th v. Hernandon
Ambulance Se rv., Inc ., 46 7 So. 2d 10 76 , 10 78 (Fla . 5 th DCA 19 85).

0 1

While the re may b e no p rior knowled ge b y gove rnment offic ials of the p art icular conduc t of an
emp loyee , neve rthe le ss , a gove rnmental ent ity might s t ill b e liab le if the conduc t is of the same
gene ral nature as that authorized or inc id ental to the conduct authorized . Duyser by Duyser v.
School Bd . of Broward County, 573 So. 2d 130 (Fla. 4 th DCA 19 9 1).

0 4



What  is : Outs id e  the  
Course  & Scop e  of Emp loyment

Conduc t of an emp loyee is cons id e red WITHIN the course and scop e of emp loyment , for
vicarious liab ility p urp oses , when it :

(1) is of the kind the emp loyee is hired to p e rform;
(2) occurs sub stant ia lly within the t ime and space limit s authorized by the work to
b e p e rformed , and
(3) is ac t ivated at leas t in p art b y a p urp ose to se rve the mas te r [Emp loye r].

Goss v. Human Services Assoc iate s , Inc ., 79 So. 3d 127 (Fla. 5 th DCA 20 12).

0 6

The ques t ion of whethe r an emp loyee is ac t ing within the course and scop e of emp loyment ,
where the fac ts are not in d ispute , is that of law. Saullo v. Douglas , 9 57 So. 2d 80 , 86 (Fla . 5 th DCA
20 0 7).

0 5



What  is : Outs id e  the  
Course  & Scop e  of Emp loyment

A college teache r was not ac t ing within the course and scop e of emp loyment when taking a
s tud ent and the s tud ent ’s d aughte r on an excurs ion, during which the stud ent was injured and the
d aughte r was killed in an acc id ent in a van rented and d riven b y the teache r, so as to es tab lish an
agency re lat ionship b e tween the teache r and the college , where the te rm had end ed at the t ime
of the acc id ent , college p olicy was that fie ld t rip s could only b e taken during scheduled c lass
p e riod s , and the teache r had alread y turned in grad es , so the excurs ion d id not affec t the
s tud ent’s grad es . Fe rnandez v. Florida Nat. College , Inc ., 9 25 So. 2d 10 9 6 (Fla. 3d DCA 20 0 6 ).

0 8

For examp le , an emp loye r d oes not owe a duty to p e rsons who are injured b y it s emp loyees while
the emp loyees are off duty, not then ac t ing for the emp loye r’s b ene fit , not on the emp loye r’s
p remises , and not using emp loye r’s eq uip ment . K.M. ex re l. D.M. v. Publix Supe r Marke ts , Inc ., 89 5
So. 2d 1114 (Fla. 4 th DCA 20 0 5).

0 7



Know: What  to Say (and  What  NOT to Say)

Do NOT make comments that sp eak gene rally ab out the pub lic ent ity’s p olic ie s or p rocedures for
how they typ ically req uire some thing to b e done . Avoid comments such as “I am supp osed to
d o…” or “I always d o…” or “The City req uire s me to d o…”

0 3

It is imp ortant to reme mb er what you know for ce rtain and what you d o not know for ce rtain. It is
imp ortant to only make a record and comment as to what you know for ce rtain to b e the t rue and
accurate account of the events . .

0 1

Do NOT m a ke c om m e nt s t ha t ad m it liab ilit y or t a ke re s p ons ib ilit y . Avoid comments such as “I
should have b een watching…”; “I should not have mad e that turn…”

0 2



Summary
Prac tice s  for Init ial Hand ling a Pe rsonal Injury Matte r

Be d ilige nt in your hiring and ongoing t raining of e mploye e s0 1

Thorough and ac c urate doc ume ntat ion of eve nt – re ports , photographs ,
witne ss informat ion

0 2
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