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FINANCING ENERGY EFFICIENCY RETROFITS AND RENEWABLE ENERGY IMPROVEMENTS: A PRIMER ON AN INNOVATIVE FINANCING TOOL FOR FLORIDA LOCAL GOVERNMENTS

“Investments in building efficiency retrofits can simultaneously address the challenges of economic recovery, energy insecurity, and global warming by laying the foundation for sustained economic growth, driving demand in the construction and manufacturing sectors, and creating hundreds of thousands of good jobs across the country… Any strategy to capture the benefits of energy efficiency in our “built environment” must include a program to retrofit our existing building stock of residential, commercial and industrial sectors.”

-Rebuilding America: A National Policy Framework for Investment in Energy Efficiency Retrofits, Center for American Progress and Energy Future Coalition, August 2009.

Executive Summary

As local governments across the country increasingly look for ways to achieve their energy conservation and greenhouse gas reduction goals or mandates while stimulating their local economies, it is becoming increasingly apparent to many that an energy efficiency retrofit program for privately owned buildings in their communities is imperative.  However, it is also increasingly apparent that a successful local government energy efficiency retrofit program will require sources of adequate funding in order to achieve any meaningful results in terms of extensive deployment and sustainability of the program.  While federal stimulus dollars, other grant sources and limited general funds may be available to jumpstart or pilot test local retrofit programs or provide some limited retrofit program funding, other financing sources must be explored to develop sustainable retrofit programs.  One such financing mechanism for energy efficiency retrofits and renewable energy systems that was pioneered in California that could be appropriate to support local government retrofit and renewable energy initiatives in Florida is the energy efficiency/renewable energy finance district (the “Energy Finance District” or “EFD”).  

An EFD is essentially a special district established by the local government that is used as a vehicle to raise capital and loan funds for willing property owners to finance the installation of distributed generation renewable energy sources (e.g., solar photovoltaic systems) and energy efficiency improvements that are permanently affixed to their real property. These EFD financing arrangements are referred to in different circles by a variety of names, including, “Property Assessed Clean Energy” (PACE) programs; “Voluntary Environmental Improvement Bonds” (VEIBS), and “Energy Loan Tax Assessment Programs” (ELTAPs)).  Under these EFD financing arrangements, the local government raises capital from public and/or private financing sources that is loaned to property owners who voluntarily enter into loan/contractual assessment agreements to finance a renewable energy system (e.g., solar) and/or energy efficiency improvements to the property (e.g., insulation, HVAC, windows, etc.). The loan is repaid by the property owner over a long term (e.g., 15-20 years) as an item on the property owner's ad valorem tax bill.  EFDs offer several benefits to both local governments and property owners, which has resulted in several states following California’s lead with implementing legislation (including, among others, California, Colorado, Louisiana, Maryland, New Mexico and Texas). These benefits include:

Property Owner Benefits

· A means to pay for energy efficiency improvements or renewable system with no upfront cost

· A loan for energy efficiency improvements or renewable system with no credit qualification

· A loan for energy efficiency improvements or renewable system not dependent on amount of equity in the property

· A long term payback

· A loan that runs with the property and does not need to be repaid by the property owner on sale of the property

· A hedge against rising energy prices

Local Government Benefits

· A means to effectively implement energy conservation/GHG reduction policies
· A stimulus for local economies (jobs and product sales)
· A process for overcoming the 5-7 year turnover ownership barrier to making longer-term improvements
· A means of supporting a retrofit program without commitment of general fund dollars 
This paper is intended to be a primer for local and state government staff and officials who are interested in learning more about this innovative financing tool and how it is being used in California and other states as a tool to drive positive change in their communities and suggests a structure for implementing legislation and program deployment in Florida.

“A vibrant national retrofit market starts with rebuilding America for energy efficiency, directed with real leadership and innovative policy….”

-Rebuilding America: A National Policy Framework for Investment in Energy Efficiency Retrofits, Center for American Progress and Energy Future Coalition, August 2009.
_______________________________________________________________________ 

“Blueprint for Green” is a registered trademark of Natural Capital Group, LLC, and the Blueprint for Green program services are provided as a collaboration between Natural Capital Group, LLC, University of Florida Program for Resource Efficient Communities, KPMG Canada, Berger Singerman and Alberti Group. 

EVOLUTION OF THE ENERGY FINANCE DISTRICT CONCEPT

The use of energy finance districts for energy efficiency and renewable energy installations is a new concept that originated with the City of Berkeley, California.  In 2006 voters passed Measure G – a ballot measure that set greenhouse gas reduction targets for Berkeley and directed the Mayor to lead the development of a plan to meet those targets.  In November 2007, the Berkeley City Council approved the "Sustainable Energy Financing District" concept as part of its implementation of the measure.  A framework for the program (later renamed Berkeley FIRST - Financing Initiative for Renewable and Solar Technologies) was developed with significant assistance from the City Manager’s office, the Energy office, the City’s bond counsel and financial advisors, experts from UC Berkeley, and solar installers.  The City received two grants to support development and administration of the program: a federal EPA grant for $115,000 over two years, and a grant from the Bay Area Air Quality Management District for $75,000. In May 2008, the Berkeley FIRST program was formally adopted into the City code by City Council adoption of an ordinance that amended the Berkeley Municipal Code by adding Chapter 7.98 (the “Special Tax Financing Law”) providing for special tax financing for the installation of energy efficiency improvements, including solar.   

The Special Tax Financing Law was created under the City’s Charter authority and incorporated by reference the provisions of the Mello-Roos Community Facilities Act of 1982, which is California’s state law that allows the creation of special financing districts known as Community Facilities Districts (CFDs).  CFDs are used state-wide in California to build a variety of necessary public improvements and have become an important local government financing tool.  Berkeley’s Sustainable Energy Finance District concept was a new twist to that type of financing.   While the Mello-Roos Act does not currently allow a CFD to finance solar and energy efficiency improvements on private property, the Special Tax Financing Law provided such legal authority for Berkeley at the local level (note that legislation is currently pending in California as SB 279 which would amend the Mello-Roos Act to generally permit a CFD to finance solar and energy efficiency improvements on private property).

The Berkeley FIRST/Sustainable Energy Finance District financing mechanism is functionally similar to the assessment districts previously formed by the City of Berkeley to finance utility undergrounding where the City basically serves as the financing agent. Historically, CFDs have generally worked as follows:

• 
Property owners vote to create a Community Facilities District comprised of their properties and to impose a special tax on their properties.

• 
The city within which the Community Facilities District is created issues a bond based on the agreement by the property owners to have an annual special tax levy to repay the bonds (General Funds are not pledged as security for the bonds).

• 
The bond proceeds are used to build public facilities such as streets, traffic signals, storm drains, sewers, landscaping, school buildings, etc.

• 
The special taxes paid by the property owners are used to pay the debt service on the bonds.

• 
If a property owner defaults on the payment of special taxes such that the

bondholders do not receive their payment, the city is obligated to foreclose on the
property to cure that default. The city is not obligated to make up any shortfalls in debt service due to special tax delinquencies or defaults.

Where the Sustainable Energy Finance District differs from traditional CFDs is that (1)  they are not used in connection with new development but rather are used to improve existing buildings and (2) individual property owners opt into the financing program as opposed to the their being subject to assessment merely by virtue of being included in the district boundary.  Those property owners who join to the “district” pay only for the cost of their own project and their share of the fees associated with the administration of the program.

As City staff began developing the concept of using a CFD to finance solar and energy efficiency improvements on private property in more detail, the program’s administrative complexities became clear.  It also became clear that there was a level of uncertainty about the market as it relates to both participants and bond investors with the new financing program.  Consequently, staff determined that a pilot program would be the best approach to test out both the financing method its administration. The pilot was funded with a bank line of credit of $1.5 million and was deployed to 40 participating property owners.  

Many California local governments were intrigued by Berkeley’s innovative financing program and were interested in following suit.  However, unlike Berkeley, which was a charter City that could, under California law, create a contractual assessment district program without explicit state enabling legislation, most local governments needed the state to take legislative action to set up the statutory framework.  One such local government was the City of Palm Desert, which advocated for such legislation.  The California Legislature responded to the local government interest in this innovative financing concept by passing Assembly Bill 811 (signed by the Governor on July 21, 2008) as an emergency measure to permit both charter and non-charter local governments to establish voluntary contractual assessment districts similar to Berkeley’s.  Upon passage of AB 811, several local governments began the process of establishing contractual assessment districts, with the City of Palm Desert being the first city and Sonoma County being the first county to complete the process.  

ASSEMBLY BILL 811

AB 811 authorizes cities and counties to establish a program to enter into contractual assessment agreements with property owners to finance the installation of distributed generation renewable energy sources or energy efficiency improvements that are “permanently fixed to real property.”  This allows the financing of such things as insulation, HVAC, solar or tankless water heaters, windows and the like, but does not include appliances. Within the general limitation that the improvements must be permanently affixed to the property, local governments that establish a program pursuant to AB 811 have the flexibility to develop a list of permitted improvements that advance the local government’s particular objectives.  For example, some may have a preference for renewable systems while others may have a preference for retrofit improvements, or certain specific types of improvements. 

Modeled generally after Berkeley’s program, AB 811 allows cities and counties that establish a program to make loans to property owners for the purchase and installation of renewable energy and energy efficiency improvements and to obtain repayment of the loans through contractual assessments on the owner’s property.  The contractual assessments are collected on a property owner’s tax bills at the same time and in the same manner as property taxes.

As part of the contractual assessment district formation process, AB 811 requires the local government to adopt a resolution of intent, prepare a detailed report, and then hold a public hearing to approve the report and then establish the program.  The report needs to provide all of the following:

1) A map showing the boundaries of the territory within which contractual assessments are proposed to be offered.

2) A draft contract specifying the terms and conditions that would be agreed to by a property owner and the City.

3) A statement of City policies concerning contractual assessments including all of the following: 

a. Identification of types of facilities, distributed generation renewable energy sources, or energy efficiency improvements that may be financed through the use of contractual assessments;

b. Identification of a city official authorized to enter into contractual assessments on behalf of the City,

c. A maximum aggregate dollar amount of contractual assessments: and

d. A method for setting requests from property owners for financing through contractual assessments in priority order in the event that requests appear likely to exceed the authorization amount.

4) A plan for raising the capital required to pay for work performed pursuant to contractual assessments, including a statement of or method for determining the interest rate and time period during which contracting property owners would pay any assessment; whether the City will provide for any reserve fund or funds; and the apportionment of all or any portion of the costs incidental to financing, administration, and collection of the contractual assessment program among the consenting property owners and the City.

5) A report on the results of the consultations with the County Auditor-Controller’s Office regarding the additional fees that will be charged to the City for incorporating the proposed contractual assessments into the assessments of general taxes of the City on real property, and a plan for financing the payment of those fees.

PROGRAM VARIATIONS

Berkeley

While Berkeley’s program was approved as Special Tax District 2008-1 to finance “Energy efficiency and renewable energy improvements to or on real property and in buildings, whether such real property or buildings are privately or publicly owned,” the pilot program funds were all used for renewable energy systems (solar electric and solar hot water systems).  As Berkeley moves beyond the pilot program it will reportedly expand the program to also include other energy efficiency improvements.  Under the Berkeley FIRST program, the maximum loan amount available to a property owner is $37,500.  Berkeley’s program is being administered by an outside vendor.

Palm Desert
Palm Desert’s AB 811 program (dubbed the Energy Independence Program or “EIP”) was designed to finance energy efficiency improvements including such items as dual pane windows, insulation and high efficiency HVAC upgrades, as well as solar.  The minimum EIP loan amount is $5,000 and, unlike Berkeley, there is no maximum loan amount.  EIP loans greater than $60,000 must be approved by the City Manager and EIP loans greater than $200,000 must be approved by the City Council.  The average loan amount that property owners have obtained in Palm Desert has reportedly been approximately $36,000 and the primary improvements financed have been high performance air conditioning, windows, pool pumps, and insulation.  The maximum loan term is 20 years.  While Berkeley is using an outside vendor to administer its program, Palm Desert’s program is administered by the City’s Office of Energy Management (OEM).  OEM offers property owners on-site surveys to advise them about potential energy improvements, the estimated costs of improvements and the estimated savings through the EIP.  Initial funding for Palm Desert’s program included $2.5 million from the General Fund and $2.5 million from the Redevelopment Agency. 

Sonoma County

Sonoma County, California, opened its Energy Independence Program (EIP) using an AB 811 contractual assessment district model on March 25, 2009, and received over $750,000 in property owner applications in the first two weeks.  Sonoma County allowed all nine cities within its boundaries to participate in the EIP and, in fact, all cities adopted the program framework to participate.  What is unique about Sonoma County’s program is that the County was willing to commit $45 million from its Treasury Pool and $55 million from the Water Authority, for a total of $100 million, to jumpstart its EIP program.  The County’s $45 million funding commitment is being facilitated through an arrangement whereby the Sonoma County Public Financing Authority issues revenue bonds and then sells them to the Sonoma County Treasurer as an investment for the Treasury Pooled Investment Fund. The County Public Financing Authority will then lend the funds from the sale of the bonds to the County pursuant to a loan agreement, and the County will then loan the funds to participating property owners under the EIP.  The County filed a bond validation action in Superior Court on May 21, 2009, in connection with the $45 million bond issuance and a favorable decision was rendered by the court on September 23, 2009.  

Eligible improvements under the Sonoma County EIP for participating residential properties include:  

· High efficiency HVAC systems and HVAC system sealing 

· Duct and home sealing 

· Evaporative coolers 

· Efficient natural gas storage water heaters 

· Tankless water heaters 

· Solar water heater systems 

· Cool roof systems 

· Reflective roofs and coatings 

· Attic and wall insulation 

· Reflective insulation or radiant barriers 

· Whole house fans and attic fans 

· High efficiency windows and glass doors 

· Window filming 

· Weather stripping 

· Efficient skylights 

· Solar tubes 

· Additional building openings to provide addition natural light 

· High efficiency lighting installation 

· High efficiency pool equipment 

· Electric vehicle plug-in stations 

· Geothermal exchange heat pumps 

· Solar thermal systems for pool heating 

In addition to those above, eligible energy efficiency improvements for commercial properties include: 

· Geothermal exchange heat pumps 

· High efficiency electric hand dryers 

Sonoma County also allows custom energy efficiency improvements for commercial properties that could include:
· Building energy management systems 

· Lighting control systems including occupancy control and other efficiency systems 

· Heating, ventilating and air conditioning duct zoning control systems 

· Motors and controls to save energy for processing and manufacturing equipment 

· Customer electric vehicle plug-in station 

 Eligible solar equipment for both residential and commercial properties include:
· Solar thermal systems for hot water 
· Photovoltaic systems and solar panels
Boulder County, Colorado

In 2008, Boulder County and a group of cities passed a Sustainable Energy Plan (SEP) that outlines strategies and a path for implementation to move the county toward carbon neutrality. One important aspect of the SEP was related to creating a financing mechanism to accelerate the implementation of energy efficiency and renewable energy measures in both the residential and commercial building sectors (accounting for over half of the countywide emissions). After taking note of the Berkeley FIRST program, Boulder County worked with state legislators, the Governor’s Energy Office, Environment Colorado, and others to put forward and ensure passage of implementing legislation in Colorado (HB 08-1350).  Like AB 811 in California, HB 08-1350 created the necessary state-level authority to run a local financing program to support of both energy efficiency and renewable energy measures.  

With HB 08-1350 in place, the Board of County Commissioners of Boulder County adopted an ordinance in October 2008 to create the Boulder County Clean Energy Options Local Improvement District.  The District is not an independent governmental entity but rather is a geographical subdivision of the County created for the purpose of financing the costs of the program improvements and assessing the costs against the properties that choose to participate in the program.  In November 2008, the voters of Boulder County approved Ballot Measure 1A which permits the county to sell up to $40 million in bonds through the District to fund its contractual assessment program known as the ClimateSmart Loan Program. This $40 million includes more than $14 million in tax-exempt bonds, and includes bonding capacity dedicated to the program by the City of Boulder, the City of Longmont, and Boulder County.  Similar to the Sonoma County program, the ClimateSmart Loan Program allows participation by the cities and at this time all of the cities have adopted ordinances opting in.

Eligible improvements under the ClimateSmart Loan Program are similar to those permitted under the Sonoma County Energy Independence Program and run the gamut from solar, insulation, high efficiency HVAC, lighting and pool equipment, to windows and reflective roofs.  It is interesting to note that unlike Sonoma County, Boulder County’s program allows the financing of landscaping that is focused on heating and cooling, such as planting deciduous trees on the south side of house.
An interesting distinction between Boulder County’s process and that being followed by local governments in California under AB 811 is that the County is lining up the interested borrowers first through a prequalification process.  By first determining the number of borrowers, types of projects, and overall dollar amount that will be submitted to the bond market, the County is purportedly able to properly size the bonds and obtain a more favorable credit rating.

Unlike the programs in California which will generally rely on land secured bonds that will be taxable due to the fact that the improvements are located on private property, the Boulder County program will make use of tax-exempt bonds for a portion of the program funding.  That is being facilitated by the County and some participating cities dedicating a certain amount of their tax-exempt bonding capacity to the program.  The tax exempt bonds will be used to provide financing to homeowners who meet the Internal Revenue Code qualifications for income qualification.  Under the current Internal Revenue Code, there is a limit on the household income of residents who obtain this financing (up to 115% of area median income) and a $15,000/home loan amount cap for residential loans.

The Boulder County program provides for a minimum loan size of $3,000 per property and a maximum loan size of 20% of the statutory actual value of the property or $50,000, whichever is less. Income qualified loans will be capped at $15,000 as per federal law; however, those loans may be supplemented with open category loans, subject to the overall maximum.  All homeowners meeting program requirements are eligible for the regular open category loans and some homeowners will be eligible for the income qualified loans. The advantage to homeowners who meet the requirements of the income qualified loans is that the interest rate, and therefore, the loan’s associated annual assessment, are lower. Notably, income-qualified loans can only apply to primary residences.  

Boulder County has opted to administer the Climate Smart Loan Program though a combination of internal staff and outsourcing. Internally, a program administrator in the Finance Division will be responsible for reviewing all applications for completeness, eligibility to participate in the program, compliance with the Eligible Measures List, and size of loan. The administrator works directly with the financial adviser to size and sell the bonds, and with the Assessor's and Treasurer's office staff to ensure that all applicants' properties are included, all liens are filed in time to meet legal deadlines, and certificates of taxes due are prepared and distributed to the appropriate property owners. Finally, internal staff are responsible for meeting all reporting requirements.  Rather than adding a relatively large number of County staff for a short period of time, loan servicing is being outsourced. The outside vendor provides certification of the work to a qualified loan servicing partner and the partner verifies the documentation, requests payment from the County, and issues checks to the contractors/vendors/installers that performed the work.

Boulder County was actually the first local government in the country to issue bonds for its energy efficiency/renewable improvement program.  On May 28, 2009, the County placed $2,350,000 of Series 2009A Special Assessment Bonds and $5,350,000 of Taxable Series 2009B Special Assessment Bonds, through its Clean Energy Options Local Improvement District. 

LEGAL ISSUES IN CALIFORNIA

Subsequent to the Legislature’s adoption of AB 811 as an emergency measure on July 21, 2008, and its enthusiastic embrace by local governments as an innovative financing tool to facilitate greenhouse gas reduction and stimulate local economic development, unanticipated concerns have been raised that could impair the effectiveness of the legislation by stifling its acceptance by the public finance community.  While governments such as Palm Desert and Sonoma County have established AB 811 districts, they have essentially pilot tested them with General Funds and other sources of revenue.  However, large scale deployment of their programs will require the sale of bonds, which will require resolution of these issues.  

The first issue relates to whether an assessment imposed by a local government pursuant to a contractual assessment district program established pursuant to AB 811 is an “Assessment” within the meaning of Article 13D of the California Constitution.  Article 13D, enacted in 1996 as Proposition 218, provides required processes for local government to levy assessments.  In general, it was the intent of Proposition 218 to provide taxpayers with a mechanism to consent or object to the imposition of assessments.  In the context of a typical uniform district wide assessment, such consent is determined by a balloting of the property owners that will be subject to the assessment.  The issue has been raised in California legal circles regarding whether the process for obtaining consent and imposing a contractual assessment pursuant to AB 811 comports, or is required to comport, with the process set forth in Article 13D of the California Constitution.  Legal opinions differ on the matter, with public finance counsel generally unable to give an unqualified legal opinion on the issue to support a bond issuance. Consequently, judicial bond validation actions or other judicial opinion regarding the validity of the assessments will be required.

The second issue of concern raised since AB 811 was adopted is regarding the priority of the contractual assessment lien.  Of primary concern is whether the assessments pursuant to AB 811 are for “public improvements” and thereby given priority with other taxes and assessments under the California Revenue and Taxation Code.  California Revenue and Taxation Code Section 2192.1 provides that “Every tax declared in this chapter to be a lien on real property, and every public improvement assessment declared by law to be a lien on real property, have priority over all other liens on the property, regardless of the time of their creation.”  (Emphasis added)  While "public improvement" is largely an undefined term both in Article 13 of the California Constitution and the statutes, it is generally understood to mean an improvement on or to public property.  The issue of priority arises since most of the local government AB 811 programs are used to finance solar and energy efficiency improvements on private property. 

A final issue has been raised about whether imposition of an assessment pursuant to AB 811 would permit a lender to accelerate an existing mortgage on the property or pursue another remedy.  It was the intent of the California legislature to give AB 811 assessments priority lien status similar to ad valorem taxes.  However, even if AB 811 assessments are deemed to comport with Article 13D of the Constitution and to have priority over existing mortgages, that does not solve the issue of whether a lender could take action to have the property owner remove the lien from the property.   While as a practical matter lenders might be unlikely to want to accelerate a loan because a property owner undertook energy efficiency improvements to the loan collateral as it would be bad public relations, the mere existence of a lender’s contractual right for acceleration or other remedy under the mortgage or trust deed poses a risk that must be evaluated by the public finance community.  The Federal Housing Finance Agency (FHFA) which regulates and oversees Fannie Mae, Freddie Mac and the Federal Home Loan Banks has recently weighed in on the issue and raised concerns in a letter dated June 18, 2009, to a variety of parties including the National Governors Association regarding the potential impairment of first mortgages and creditor rights and calling for these assessment based energy finance programs to be “carefully crafted to avoid unintended consequences for homeowners and lenders.”   

The Sonoma County bond validation decision referenced above provided clarity on some these legal issues at least as they pertain to Sonoma County.  As mentioned above, on May 21, 2009, Sonoma County filed a judicial bond validation action in connection with a bond issuance for its Energy Independence Program.  In its petition, Sonoma County asked the court to issue a judgment regarding the validity of the various actions taken to establish the Energy Independence Program, including, among other things, that the assessments are not “assessments” within the meaning of Article 13D of the Constitution and that they have priority over preexisting mortgage liens.  The court issued the judgment requested.  While that decision was favorable for Sonoma County, it is important to note that the decision is not binding in other jurisdictions. 
A POTENTIAL PARADIGM FOR FLORIDA ENERGY FINANCE DISTRICT MODEL

Consideration 1:  The Need for Implementing Legislation

Similar to California, Florida has an existing statutory framework for the creation of special districts.  That legislation exists in Chapter 189 of the Florida Statutes.  However, these statutory provisions pertaining to special districts do not contemplate voluntary contractual assessment programs whereby individual property owners opt in to the district financing program in a fashion similar to the California and Colorado models.  Instead, they provide for formation of special districts in a manner consistent with the general concept of special districts in many states:  the local government takes official action to establish the special district by adoption of an ordinance; the special district finances improvements (typically project infrastructure) that benefit the district as a whole; and the district levies an assessment on all properties in the district to repay the cost of financing the improvements.   Florida also has provides separate statutory authority to municipalities in Chapter 170, F.S., to levy special assessments against property deemed to be benefited by certain enumerated local improvements.  However, energy efficiency and renewable energy improvements located on private property are not expressly within the contemplation of that statute.  Therefore, new implementing legislation would probably be required in Florida before local governments would have a clear statutory basis to use a special district or other contractual assessment district model to finance their energy efficiency retrofit and renewable energy programs.  
Consideration 2:  The Nature of the “Assessment District”

While energy finance districts have been referred to as contractual assessment districts or local improvement districts, the true nature of the programs can vary in different jurisdictions.  For example, assessment programs established pursuant to California’s AB 811 do not result in the establishment of a “special district” within its usual meaning as a separate entity.  Instead, the legislation provides for the local government to identify a geographic boundary for the territory within which interested property owners can voluntarily participate in the financing program for which the local government will collect assessments.  The financing and other activities are conducted by the local government without the creation of any type of separate “district” entity.  In Colorado, the authorizing legislation for energy financing districts is set forth in Title 30, Article 20 of the Colorado Revised Statutes, pertaining to “Local Improvement Districts.”  "District" is defined to mean “the geographical division of the county within which any local improvements are made or proposed, when so declared by resolution of the board.” The “board” is further defined as the “board of county commissioners of a county or city and county.”  As such, a “district” is created and is governed by the local governing body.  In Boulder County, for example, the county established the Clean Energy Options Local Improvement District.
If Florida were to pursue implementing legislation for an energy finance district program, the Florida Legislature would need to decide whether the concept should be folded into the existing “special district” legislative framework or whether to take an alternate approach, such as amending Chapter 170, F.S., which allows local governments to levy special assessments for public improvements.  In light of the existing familiarity with the concept of special districts and their establishment and operation at both the state and local level, it may provide a more suitable administrative structure to establish the energy finance district concept as a deviant of the well-known “dependent special district.”  If that is the preferred course of action, the appropriate place in the Florida Statutes to provide implementing legislation for the energy finance district would be Chapter 189 because that is the location of the existing special district legislation and the legislature has already determined that special district legislation should be centralized:

189.402   Statement of legislative purpose and intent.--

.  .  .

(2)  It is the intent of the Legislature through the adoption of this chapter to have one centralized location for all legislation governing special districts and to: 

.  .  .

(f)  Specify in general law the essential components of any new type of special district. 

(g)  Specify in general law the essential components of a charter for a new special district. 

.  .  .

189.4031  Special districts; creation, dissolution, and reporting requirements; charter requirements.-- 

(1)  All special districts, regardless of the existence of other, more specific provisions of applicable law, shall comply with the creation, dissolution, and reporting requirements set forth in this chapter. 

Clearly, legislation to amend the Florida Statutes to provide for energy finance districts should be carefully drafted to proactively consider and attempt to deal with the types of issues and strategic considerations that have gained attention in other states pertaining to the nature of the improvements as “public”, lien priorities, and the like, as well as any issues that might be peculiar to Florida.  Some of those issues are as follows. 
Consideration 3:  Loan to Value 
Concerns have been raised by some in the mortgage finance community, including the Federal Housing Finance Agency (FHFA), regarding whether it would be prudent to limit the amount of funds borrowed by property owners under an energy finance district program relative to the value of the property.  The concerns are twofold.  First, because the amount of money borrowed by the property owner will translate into the size of the assessment payment, and because the assessments are designed to have priority over other pre-existing mortgages, larger loans can potentially increase the risk to a lender if the property owner defaults on the assessment payment.  Second, there has been some concern that disproportionately large energy finance loans could stress the financial ability of property owners if the energy savings from the improvements do not meet or exceed the annual assessments.  If it is desirable to limit the loan amount relative to value, then a decision needs to be made as to how to determine value.  While an appraisal would probably be the most accurate determination of value, requiring property appraisals will add to the cost of the program implementation.  As an alternative, assessed value for ad valorem purposes could be used.  However, because assessed value may not be an accurate indicator of market value, some accommodation will need to be made for this differential when establishing the maximum percentage of loan to value if assessed value is used as the benchmark.  Another factor to consider in whether to establish a maximum loan to value is whether such a maximum could become important in qualifying for potential  federal credit enhancement.  While such credit enhancements do not exist at the time of this writing, draft proposals for federal loan guarantees or credit enhancement for EFD bonds that have been circulated by proponents have suggested a maximum energy loan of ten percent of assessed or appraised value (whichever is greater) as a qualifying criteria.
Rather than establishing a maximum loan to value, an alternative would be to establish a maximum program loan amount that does not account for value but that would be aimed at falling within a rough percentage of value for the average home in the district.  Such an approach would be less precise but simpler to administer.  Consideration should be given as to whether to statutorily impose either a maximum energy improvement loan to value or maximum loan amount, or whether to leave that decision to the purview of local governments when they establish their specific programs.
Consideration 4:  Redefining the Concept of Public Improvements
Special districts have traditionally been used to finance “public improvements” that provide a special benefit to the properties within the district.  Those improvements typically include such things as roadways, sidewalks, water and sewer and other project infrastructure often located in the public right-of-way.  With an energy finance district, the improvements are located on private property and would intuitively be considered private.  However, the potentially significant public benefits of energy conservation and greenhouse gas reduction warrant expanding the concept of public improvements to include energy efficiency and renewable energy improvements that are enabled by public finance mechanisms to achieve public benefits (e.g., reduction of carbon dioxide in the public airspace).  Appropriate statutory revisions should be made accordingly.
Consideration 5:  Local Program Implementation

While the mechanics of establishing a contractual assessment district program for a local government in Florida would depend on the processes set forth in any to-be-adopted implementing state legislation, local governments would ideally have some flexibility in structuring and administering their EFD program.  It would be reasonable to expect that many local governments would need the assistance of legal and technical consultants to prepare the documents and provide services necessary to establish, finance and operate a successful energy finance district program.  Some of the local government considerations will include, among others:
· What types of improvements should be permitted under the program?
· How will the program be financed (public v. private financing options)?

· What type of community outreach will be done to market the program?

· Who will do the community outreach?
· Who will do contractor training on the program requirements?

· How will applications from interested property owners be accepted and prioritized?
· Who will develop the applications, disclosures and other program documents?

· Who will process the applications (internal v. external)?

· What types of inspections will be required both pre and post improvement?

· Will there be minimum and/or maximum loan amounts?
DRAFT IMPLEMENTING LEGISLATION

After evaluating the energy finance district approaches in other states, the Blueprint for Green team has prepared the attached draft energy finance district implementing legislation for Florida for evaluation and comment by interested stakeholders.  Naturally, a variety of legislative approaches could be taken and various stakeholders will hold differing views on the merits of different approaches, or whether implementing legislation is necessary at all.  It is our hope that this draft will spur discussion and that after additional consideration and refinement by interested parties, EFD implementing legislation will be presented to the Florida Legislature for consideration in the 2010 legislative session so that Floridians, local governments and the state can benefit from this innovative concept.

For more information or to express support for this initiative, please call Paul D’Arelli at (954) 712-5131 or email at pdarelli@bergersingerman.com. 

“Without a strong public policy framework, the private sector acting alone will not invest to maximize the clear private and public benefits of encouraging comprehensive energy efficiency, and the harm to the global climate will continue unabated.”

--Rebuilding America: A National Policy Framework for Investment in Energy Efficiency Retrofits, Center for American Progress and Energy Future Coalition, August 2009.

__________________________________________________________________

Disclaimer:  This document is for general informational purposes only and should not be construed as legal advice.  
© 2009 by Paul D’Arelli.  All Rights Reserved.
DRAFT HB/SB__________

An act to amend Chapter 189, F.S., entitled Special Districts: General Provisions, relating to Energy Finance Districts to finance energy efficiency improvements and distributed generation renewable energy improvements to existing property, and declaring the urgency thereof, to take effect immediately.

ARTICLE 1.  Chapter 189, F.S., is hereby amended to read as follows:

189.500  Energy Efficiency and Renewable Energy Finance District Act; short title. — This act may be cited as the “Energy Finance District Act.”

189.501  Legislative findings; intent. —

(1)
The Legislature finds that the installation of energy efficiency improvements and renewable energy improvements on existing buildings is an important strategy to advance the important state interest of energy conservation and greenhouse gas emissions reduction. The Legislature also finds that there are barriers to owners of property in undertaking these energy efficiency and renewable energy projects, including the high upfront cost, difficulty in financing the costs using traditional financing methods and the disincentive to making the upfront capital investment in consideration of the frequency of turnover of properties. The Legislature finds that it would serve an important public purpose to allow local governments to establish Energy Finance Districts through which the local government could encourage and facilitate energy efficiency retrofits and renewable energy installations by raising and/or contributing capital to fund energy efficiency improvements and/or renewable energy improvements, loaning funds to interested property owners who elect to voluntarily enter into an agreement to borrow funds from the local government to pay for such improvements to be permanently affixed to their real property, and allowing repayment of the loan over a long term through an assessment on the owner’s property.

(2)
It is declared to be the intent of the Legislature to prescribe a uniform procedure for establishing Energy Finance Districts for the finance of energy efficiency improvements and distributed generation renewable energy sources.  Such Energy Finance Districts shall be considered “dependent special districts” as defined in Section 189.403(2), F.S., subject to formation, operation and dissolution as specifically set forth in this Act notwithstanding anything in Chapter 189, F.S., to the contrary.

(3)
The Legislature finds that because energy efficiency and renewable energy improvements can reduce greenhouse gas impacts on the public airspace to the benefit of public and environmental health, such improvements shall be considered public facilities or public improvements for the purposes of this Energy Finance District Act, including the use of municipal finance mechanisms to fund Energy Finance District programs, notwithstanding that said improvements may be located on private property.

189.502  Definitions. —

(1)
“Energy Efficiency Improvement” means an installation, modification or improvement which is permanently affixed to the real property that is designed to reduce energy consumption in residential or commercial buildings.

(2) 
“Renewable Energy Improvement” means any fixture, product, system, device, or interacting group of devices installed behind the meter of any residential or commercial building that produces energy from renewable sources including, but not limited to, photovoltaic systems, solar thermal systems, small wind systems, biomass systems, or geothermal systems.
189.503  Creation of an Energy Finance District. —

(1)
The legislative body of any county or municipality may determine that it would be convenient, advantageous and in the best interest of the public to designate an area within the jurisdictional boundaries of such local government as an Energy Finance District, which District may include the entire area or a lesser portion, within which the authorized local government officials and willing property owners may voluntarily enter into agreements for financing energy efficiency improvements and/or renewable energy improvements that are permanently affixed to real property and for the imposition and collection of consensual assessments in accordance with this Act.  A county is authorized to create an Energy Finance District within the boundary lines of the county, subject to the approval of the governing body of any incorporated area within which the county proposes to make the financing program available to interested property owners.  A municipality is authorized to create an Energy Finance District within the boundary lines of the municipality.  

(2)
Establishing an Energy Finance District shall be a two step approval process.  First, the legislative body shall adopt a Resolution of Intent indicating its intent to establish an Energy Finance District.  Second, the legislative body shall establish the Energy Finance District by adoption of an ordinance. 

(3)  The Resolution of Intent shall:

(a)
include a statement that the local government proposes to establish an Energy Finance District to make financing available to interested property owners who voluntarily decide to participate in the energy finance program; 

(b)
describe the geographic boundaries of the proposed Energy Finance District within which agreements with willing property owners for loans and voluntary contractual assessments may be entered; 

(c)
identify the kinds of energy efficiency improvements and/or distributed generation renewable energy sources that are eligible to be financed; and

(d)
direct an appropriate local government official to prepare a Report as described in subsection 4 below;

(e)
state the time, date and place for a public hearing to be held on an ordinance to approve the Report and establish an Energy Finance District in accordance with this Act, or alternatively, if the date of the public hearing has not been determined, state the process by which public notice of the public hearing on the ordinance will be made.

(4)
A Report shall be prepared and presented to the local governing body for consideration and approval at the public hearing at which the ordinance establishing the Energy Finance District is considered. The Report shall contain the following:

(a)
A map showing the boundaries of the territory within which the loans and contractual assessments are proposed to be offered;

(b)
A draft of the proposed agreement between the local government and a participating property owner specifying the terms and conditions that would be agreed upon by the parties; and

(c)
A description of local government policies concerning the operation of the Energy Finance District financing program including the following:

(i)
Identification of the specific types of energy efficiency improvements and/or renewable energy improvements that would qualify to be financed by property owners through the use of assessments; 

(ii)
Description of how permitted improvements are to be generally evaluated for energy saving performance relative to the cost of financing same; 

(iii)
Identification of a local government official authorized to enter into agreements with property owners for the financing and assessments on behalf of the local government; 

(iv)
A method for setting the order of priority of requests from property owners in the event that requests exceed the available funding; 

(v)
Maximum individual loan amount or energy improvement loan-to-value, if any;

(vi)
A maximum aggregate dollar amount of loans to be made and to be repaid with assessments on property within the Energy Finance District; and

(vii)
A plan for ongoing program evaluation and quality assurance.

(d)
A plan for raising capital to fund the loans to participating property owners.  The plan may include amounts to be advanced by the local government from funds available to it from any source. The plan may include the sale of bonds or any other available financing method permitted by law. The plan shall include a statement of, or a method for determining, the interest rate that would be charged on the loans to property owners and the time period for repayment. The plan may provide for reserve funds and shall provide for the apportionment of all or a portion of the costs incidental to financing, administration, and collection of the assessments among the consenting property owners and the local government.

(e)
A plan for administration and collection of the assessments in accordance with section 6 below.

(f)
For counties, a statement of whether municipalities within the county will be permitted or encouraged to participate in the county’s Energy Finance District financing program.

(g)
The name of the proposed district, to be in the format of the “__________ Energy Finance District.”

(5)
The ordinance establishing the Energy Finance District shall be adopted by the local governing body at a public hearing that shall be noticed in accordance with the notice requirements of Section 166.041(3)(a), F.S. The ordinance shall include:

(a)
The purposes, powers, functions and duties of the district, consistent with the requirements of this Energy Finance District Act;

(b)
The geographic boundary limits of the district;

(c)
The authority of the district, consistent with the requirements of this Energy Finance District Act;

(d)
An explanation of why the district is the best alternative for financing energy efficiency improvements and/or distributed generation renewable energy supply to existing properties;

(e)
A statement that the legislative governing body of the local government shall be the governing board of the district and that any administrative duties required of the legislative body under this Act will be undertaken by such legislative governing body without compensation;

(f)
A statement of intent to comply with applicable financial disclosure, noticing and reporting requirements;

(g)
The intended methods for financing the district, which may include the use of bonds to be secured by assessments on the property of consenting property owners;

(h)
A declaration of approval of the Report, subject to any modifications approved thereto at the public hearing; and

(i)
For counties, a description of whether and how municipalities can participate in the county’s Energy Finance District program.  At a minimum, participation by a municipality shall require the local governing body to adopt an ordinance at a public hearing that shall be noticed in accordance with the notice requirements of Section 166.041(3)(a), F.S.

(6)
After formation of an Energy Finance District as set forth herein, property may be included in the district by (a) the local governing body and a willing property owner executing an agreement to include the property and impose the assessments to repay the proposed loan for energy efficiency and/or renewable energy improvements and (b) the governing body adopting a resolution confirming inclusion of the property in the district.  The agreements entered into with the owner of the property shall be conclusive regarding the special benefit to the property and the amount that may be assessed against the property.  Promptly after adoption of the resolution, a notice of the assessments shall be recorded in the public records of the county in which the subject property is situate and the record of the lien in the public records shall constitute prima facie evidence of its validity.  Due to the consensual nature of the assessment agreement between the property owner and local governing body, publication of an assessment roll and equalization of the assessments shall not be required.  Assessments levied pursuant to this Act, and the interest and any penalties thereon shall constitute a lien against the parcel of land on which they are made and shall remain liens, coequal with the lien of all state, county, district, and municipal taxes, superior in dignity to all other prior and future liens, titles, and claims, until paid.  Assessments pursuant to this Act shall be collected monthly by the local government and shall not be subject to impounding by mortgage or loan servicers.  The local governing body may enter into agreements with third parties to assist the local government’s finance official with the administration and collection of assessments.  Each monthly installment shall be paid upon the dates specified in agreement between the local governing body and the property owner, with interest upon all deferred payments, until the entire amount of said assessment has been paid, and upon the failure of any property owner to pay any installment due, or any part thereof, or any interest upon deferred payments, the local governing body shall cause to be brought the necessary legal proceedings to enforce payment thereof with all accrued interest and penalties, together with all legal costs incurred, including a reasonable attorneys fee, to be assessed as part of the costs and in the event of default in the payment of any installment of an assessment, or any accrued interest on said assessment, the whole assessment, with the interest and penalties thereon, shall immediately become due and payable and subject to foreclosure.  In the foreclosure of any assessment service of process against unknown or nonresident defendants may be had by publication, as now provided by law in other chancery suits. The foreclosure proceedings shall be prosecuted to a sale and conveyance of the property involved in said proceedings as now provided by law in suits to foreclose mortgages; or, in the alternative, said proceeding may be instituted and prosecuted under chapter 173.  

(7)
An Energy Finance District established under this Act shall not be used to finance improvements to property that is undergoing development or new construction not previously occupied since it is the intent of this Act to finance improvements to existing buildings.

(8)
Assessments may be levied pursuant to this Act only with the free and willing consent of the owner of each parcel on which an assessment is levied at the time the assessment is first levied.

(9) 
After formation of the Energy Finance District, the local governing authority may by resolution or ordinance authorize the issuance of bonds, to be designated "Energy Improvement bonds, series No. _____," in an amount not in excess of the aggregate amount of said liens proposed to be levied for such improvements. Said bonds shall be payable from a special and separate fund, to be known as the "Energy Improvement Fund, series No. _____," which shall be used solely for the payment of the principal and interest of said "Energy Improvement bonds, series No. _____" and for no other purpose. Said fund shall be deposited in a separate bank account; and all the proceeds collected by the local government from the principal, interest, and penalties of said liens shall be deposited and held in said fund. Said bonds so issued shall never exceed the amount of liens assessed, and said bonds shall mature not later than 2 years after the maturity of the last installment of said liens. Said bonds shall bear certificates signed by the clerk of the local government certifying that the amount of liens levied, the proceeds of which are pledged to the payment of said bonds, are equal to the amount of the bonds issued.  Said bonds shall not be a general obligation of the local government, but shall be payable solely out of said assessments, installments, interest, penalties, provided that said bonds may be secured by any other revenues that may be legally available for such purpose.  Any surplus remaining after payment of all bonds and interest thereon shall revert to the local government and be used for any municipal purpose. Bonds issued under this section may be refunded from time to time.

189.504  Dissolution procedures. — The dissolution of a district created pursuant to this Energy Finance District Act may be effectuated by an ordinance of the local governing body.

189.505  Contracts. —- Contracts for establishing, financing and implementing districts created pursuant to this Energy Finance District Act may be awarded by the local governing body in a manner that will best promote free and open competition, including advertisement for competitive bids; however, if the local governing body determines that the purposes of this Act will be more effectively served thereby, the local governing body may award or cause to be awarded contracts for such services upon a negotiated basis as determined by the local governing body notwithstanding any provision of state or local law to the contrary.

189.506  Reporting. —- Energy Finance Districts shall be subject to the reporting requirements of Section 189.418(1) and (2), F.S.

189.507  Governing Authority  —-  Notwithstanding any other provisions of law to the contrary, the provisions of this Act shall provide the exclusive authority governing the creation, operation and dissolution of Energy Finance Districts unless otherwise expressly provided herein. 

ARTICLE 2.  Section 189.408 is hereby amended as follows:

189.408  Special district bond referenda. — Where required by the State Constitution or general law, special district bond referenda shall be conducted according to ss. 100.211 and 100.221. The provisions of this section shall not apply to community development districts established pursuant to chapter 190 or Energy Finance Districts established pursuant to Section 189.500 et seq.
ARTICLE 3.  This Act shall go into effect immediately upon signature by the Governor in order to allow local legislative bodies to establish Energy Finance Districts in a timely manner for use as a tool to leverage federal stimulus Energy Efficiency and Conservation Block Grant (EECGB) monies and otherwise deploy energy efficiency retrofit and other renewable energy improvement programs to advance the important state interests of increased energy conservation and reduced greenhouse gas emissions.
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